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P erhaps no other nation has been
more concerned about the seg-
mentation of governmental power

than America. We have fractured it in
innumerable ways. Asserting that all
power derives from the consent of the
governed, the federal and state consti-
tutions act as distribution grids—
apportioning authority between the
federal government and the fifty
states, and then even more so among
the separate states and their various
localities. At both the federal and
state levels, an additional tripartite
division of authority separates legisla-
tive, executive, and judicial power.

The organizing principle of this 
architecture is not efficiency or consis-
tency, but a profound distrust of con-
centrated power. The constitutional
draftsmen openly advocated distrust as
the principal rationale for the diffusion
of governmental power accomplished
by their blueprints. Obvious methods of
consolidating decision-making authori-
ty were ditched for the comfort of
knowing that surge protectors were
wired throughout the highly engineered
system to safeguard against dangerous
concentrations of unchecked power.

The separation-of-powers and fed-
eralism doctrines illustrate their handi-
work better than any other examples.
As James Madison explained: “The ac-
cumulation of all powers, legislative,
executive, and judiciary, in the same
hands, whether of one, a few, or many,
and whether hereditary, self-appointed,
or elective, may justly be pronounced
the very definition of tyranny.”1 Even in
a democratic republic, Thomas Jeffer-
son agreed, concentrating these powers
would be “precisely the definition of
despotic government.”2 Similar con-
cerns underscored their insistence on
creating a republic, not a pure democ-
racy, to harness the power sharing im-
plicit in federalism. Prescient in their
fears, the constitutional architects be-
lieved the principal benefit of power
diffusion (protection against tyranny)
far outweighed its costs (inefficiency,
redundancies, factionalism, and internal
power struggles, to name but a few).

One systemic cost of segmenting
governmental power is the added burden
of determining which among compet-
ing subsets of power has the rightful
authority to exercise it. So, before any
serious legal question can be answered,

another a priori question must first be
asked: Who decides? We cannot say
what the answer is until we know who
gets to make the call. This who-decides
question necessarily stems from the
comprehensive devolution of power
inherent in the American system of
government. It is the question that pre-
cedes every other. And it is the one
question that, if overlooked, will put in
doubt all answers to all other questions.

The American instinct for subdivid-
ing power worked its way into the de-
sign of the judiciary. James Wilson, one
of the principal drafters of Article III
and an inaugural member of the U.S.
Supreme Court, pointed out that the
“essential elements of judicial architec-
ture” include the “broad distribution of
jurisdiction among inferior tribunals at
the base of the judicial pyramid and one
supreme tribunal [to] superintend and
govern all the others.”3 This pyramiding
was accompanied by two companion
sets of rules: the appellate standard of
review and the doctrine of stare decisis.
Both involve crafted principles that
provide order and stability to the judi-
cial process. Because of this, they are
sometimes treated as mere housekeep-
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ing rules—more concerned with the
tidiness of the decision making than
with the decision itself. But underlying
both, I believe, is a deeper premise: the
need to create a principled diffusion of
decision-making power and thereby to
limit the risk of creating dangerous
nodes of power within the third branch
of government. Just as separation of
powers and federalism purposefully
segment governmental power, so too
do the principles of appellate review
and stare decisis.

Appellate Review—The Vertical
Segmentation
Consider first the hierarchical stan-
dards of appellate review. These stan-
dards at the most basic level divide
courtroom contests into two discrete
categories: law and fact. As a general
rule, appellate judges get the last word
on the former; lower-court fact finders
(whether juries or trial judges) decide
the latter. Which of the two is more
important depends entirely on one’s
vantage point. To expand upon Justice
Wilson’s illustration: a two-dimen-
sional side view of the pyramid shows
the highest court at the apex of law.
But a three-dimensional view from
directly above shows the factual base
of the pyramid, the exclusive province
of the lower courts, to be the larger and
weightier aspect of the same structure.

The normal apologetics for the 
law-fact division of labor focus on the
fact finder’s direct observation of the
witnesses and the corresponding dis-
tance between the appellate jurists and
these same witnesses. Separating truth
tellers from liars is much easier, it has
always been thought, when the story-
telling is accompanied by nonverbal
(and sometimes involuntary) commu-
nication. Another common reason for
the standard of review is the differing
structure and operation of trial and ap-
pellate courts, as well as the unique ca-
pacities of each.

Yet these explanations, while cer-
tainly true as far as they go, do not go
far enough. Underneath the appellate

standard of review lies a more basic 
rationale. “The principle that the jury
were the judges of fact and the judges
the deciders of law was stated as an es-
tablished principle as early as 1628 by
Sir Edward Coke.”4 The best explana-
tion underlying this principle came
more than a century later from William
Blackstone. He feared that profession-
al jurists—or, in his words, “the magis-
tracy, a select body of men, usually cho-
sen by the prince, or by parties holding
the highest offices in the state”—
would have a natural “involuntary bias
towards those of their own rank and
dignity.”5 Although this feared bias
could manifest itself in outright fa-
voritism, it could also involve the judi-
cial imposition of elite values and cul-
ture on those outside the privileged
strata of society. “On the other hand,”
Blackstone cautioned, “if the power of
judicature was placed in the hands of
the multitude, their decisions would be
wild and capricious, and a new rule of
action would be every day established
in our courts.”6

The common law, Blackstone con-
cluded, shrewdly divided judicial deci-
sion-making power between them. “It
is therefore wisely ordered,” he ex-
plained, “that the principles and axioms
of law, which are general propositions
flowing from reason, and not accom-
modated to times or to men, should be
deposited in the breasts of the judges.”
Determinations of fact, however,
should be left in the hands of “a com-
petent number of sensible and upright
jurymen, chosen by lot from among
those of the middle rank,” whom Black-
stone described as “the best investiga-
tors of truth, and the surest guardians
of public justice.”7

The Blackstonian justification for
the law-judge/fact-jury dichotomy be-
came particularly relevant during the
ratification debates over the U.S.
Constitution. To many of the Framers’
generation, the jury was “‘the lower ju-
dicial bench’ in a bicameral judiciary”
and “the democratic branch of the judici-
ary power—more necessary than repre-

sentatives in the legislature.”8 To them,
the jury was “no mere procedural for-
mality, but a fundamental reservation
of power in our constitutional struc-
ture. Just as suffrage ensures the peo-
ple’s ultimate control in the legislative
and executive branches, jury trial is
meant to ensure their control in the ju-
diciary.”9 The “common people,” John
Adams wrote, “should have as com-
plete a control . . . in every judgment of a
court of judicature” as in the legisla-
ture.10 Jefferson was even more em-
phatic: “Were I called upon to decide
whether the people had best be omitted
in the Legislative or Judiciary depart-
ment, I would say it is better to leave
them out of the Legislative.”11 As the
“democratical balance in the Judiciary
power,”12 the jury system secured to the
citizenry “a share of Judicature which
they have reserved for themselves.”13

Because the jury served as a core
aspect of popular sovereignty, both
Federalists and anti-Federalists alike
greatly feared the possible usurpation
of the jury’s fact-finding role by judges.
These sentiments were so strong that
five of the required nine states would
not have ratified the U.S. Constitution
without the understanding that their
proposed amendments, which included
the right to trial by jury and a prohibi-
tion against appellate fact-finding,
would be submitted to the states during
the first Congress.14 Their concerns,
voiced during the state ratification de-
bates, stemmed from Article III of the
Constitution, which guaranteed trial by
jury only in criminal trials and provid-
ed that “the supreme court shall have
appellate jurisdiction, both as to law
and fact, with such exceptions, and
under such regulations as the Congress
shall make.”15

As Justice Story later explained, an
appeal at that time was “a process of
civil law origin, and remove[d] a cause
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able, therefore, that most judicial re-
sponses to jury nullification have been
laced with overt condemnation of the
practice as little more than ad hoc law-
lessness.

Stare Decisis—The Horizontal
Segmentation
Similar observations can be made of
stare decisis. In contrast to the appel-
late standard of review, which operates
vertically one case at a time, stare 
decisis applies analogous power-
segmentation principles horizontally
over the course of many cases. Though
some now consider stare decisis to be
“little more than a joke,”23 I believe it
has atrophied from selective disuse by
being decoupled from its most basic
rationale: the diffusion of decision-
making power over time, across a long
line of jurists—each deferring when
she can, where she should, whenever
she must, to those ahead of her in the
jurisprudential queue.

At a bare minimum, stare decisis
means a court of last resort should not
change its mind on a settled legal prin-
ciple simply because it produces a re-
sult the court dislikes.24 Though a dose
of cynicism might explain some of the
reasons for deferring to our judicial
predecessors (recall Justice Cardozo’s
observation that “the labor of judges
would be increased almost to the
breaking point if every past decision
could be reopened in every case,” and
thus, judges must sometimes “stand by
the errors of our brethren the week be-
fore, whether we relish them or not”),25

the more enduring apologetic rests on
resisting the arrogation of power to
those judges who by happenstance pre-
side over the most recent case.

It is often said that stare decisis
places a high value on juristic tradition.
And so it does. That traditionalism,
however, means considerably more than
postulating that the jurists of prior gen-
erations were smarter and wiser than
those who now sit in judgment. The tra-
dition protected by stare decisis has a

entirely, subjecting the fact, as well as
the law, to a review and a re-trial.”16

While appeals existed in Britain’s
chancery system, they were unknown
in common law, which used a “writ of
error” that “remove[d] nothing for re-
examination, but the law.”17 Many of
the founding generation, therefore, re-
garded the Constitution’s grant to the
Supreme Court of appellate power
“both as to law and fact” and its failure
to provide specifically for civil jury tri-
als to be dangerous concentrations of
power in an aristocracy of judges.18 As
Virginia delegate Richard Henry Lee
passionately argued, “every tribunal, se-
lected for the decision of facts, is a step
toward establishing aristocracy—the
most oppressive of all governments.”19

These concerns gave rise to the Sev-
enth Amendment to the U.S. Constitu-
tion, which guarantees the right of jury
trial in civil matters and incorporates
into the Constitution principles of ap-
pellate review. The Seventh Amend-
ment provides in part that “no fact tried
by a jury shall be otherwise reexam-
ined in any court of the United States,
than according to the rules of the com-
mon law.” Because the common law
permitted no appellate review of facts,
the Seventh Amendment effectively
put to rest “apprehensions” of appel-
late court evidentiary trials by insisting
upon appellate deference to trial court
fact-finding.20 Only by doing so could
the law achieve the Blackstonian balance
between the elitist preferences of the ju-
dicial “magistracy” and the “wild and
capricious” decisions of the “multitude.”21

We continue to live in that balance
today. By atomizing decisions into
findings of fact and conclusions of law,
the standard of review leaves neither
the appellate court judge nor the lower
court fact finder with completely un-
checked decision-making power. An
appellate judge, anxious to move the
law in one direction or another (whether
for good or ill, depending on one’s
point of view) may find it difficult to
do so without an alliance with the fact
finder. Without it, he may go only so

far. Likewise, a fact finder who wishes
to monopolize the decision by manipu-
lating factual findings will soon dis-
cover some dispositive aspect of his
decision recharacterized by his appel-
late overseer as a question of law—for
which the appellate judge has the last
word. In the end, an appellate judge or
fact finder wanting to break new ground
is impeded from doing so because the
final decision only partly belongs to
each of them.

Appellate judges sometimes assert
decision-making power over facts and
inferences, essentially substituting
their impression of the factual record
for the contrary interpretation adopted
by the trial judge or jury. When this
happens, the safety limits engineered
into the judicial power grid break
down—concentrating power in a sin-
gle, unchecked decision maker. In any
particular case, that concentration of
power may produce a good decision or
a bad one. Since the beginning of our
nation, however, the American instinct
is to fear the worst.

The anomaly can also occur in re-
verse, as when a fact finder manipu-
lates the decision of which historic
facts to declare true in a deliberate ef-
fort to nullify the legal consequences
that flow from that declaration. This
bastardization of roles, called “jury
nullification” when practiced by lay ju-
rors (no similarly emotive phrase has
been coined to describe its practice by
professional jurists), vests the fact
finder with decision-making power
over both the facts and the law. Here
again, the nullification may produce a
result we think right. We certainly have
historic examples of such, the most fa-
mous being the acquittal by a colonial
jury in 1735 of Peter Zenger of sedi-
tious libel even though he confessed to
printing a journal containing articles
critical of British authorities.22 Still, the
uniquely American fear of concentrated
power counsels against permitting fact
finders to decide on their own which
laws they will follow and which they
will ignore. It is entirely understand-
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higher goal: spreading judicial power
over time along a linear series of deci-
sion makers. As G.K. Chesterton put it,
“Tradition means giving votes to the
most obscure of all classes, our ances-
tors. It is the democracy of the dead.
Tradition refuses to submit to the small
and arrogant oligarchy of those who
merely happen to be walking around.”26

Sharing judicial power with our
predecessors recognizes, as Justice
Holmes observed, that a “well-settled
legal doctrine embodies the work of
many minds, and has been tested in
form as well as substance by trained
critics whose practical interest it is to
resist it at every step.”27 At every appel-
late court decision conference, stare
decisis reserves an empty seat for those
many minds. Their vote represents the
views of a silent multitude of jurists.
Calibrating their vote with the appro-
priate weight has a democratizing in-
fluence on the modern judiciary. 

I do not mean to denigrate the con-
cerns usually advanced in support of
stare decisis, like the need for reliabili-
ty in the issuance of legal pronounce-
ments and the potential damage to the
judiciary’s institutional reputation if it
constantly changes its collective mind
about important things. Nor do I dis-
agree that stare decisis is the “means”
by which courts “ensure that the law
will not merely change erratically, but
will develop in a principled and intelli-
gible fashion.”28 But I believe the more
persuasive reason for the doctrine is
founded on a more base calculation
about human nature and, thus, about
judicial power. 

If the restraints of juristic tradition
could be freely thrown off, judicial de-
cision makers would have unparalleled
license to reconstruct the law to fit
their particular, ever-changing views.29

This is a bad thing, not merely because
its protean qualities would disquiet the
settled expectations of society, but 
because it could be (and quite likely
would be) a subterfuge for politicizing
the judicial process.30 The American
élan vital, since the earliest stages of

the republic, has placed its trust in in-
cremental change far more than in dra-
matic upheavals. To be sure, even as
the American colonies sent their sons
into battle for independence from
Great Britain, many simultaneously in-
corporated English law into the corpus
juris of the new nation. At least in this
one respect, the American Revolution
was far less revolutionary than we may
now suppose.

Here again, we see these concerns
surfacing during the ratification de-
bates over the U.S. Constitution. The
anti-Federalist advocate using the
pseudonym “Brutus” contended that
the proposed Constitution’s implicit
grant of power to the Supreme Court to
construe the “spirit” of the Constitu-
tion legitimated the exercise of unbri-
dled authority.31 In Federalist No. 78,
Alexander Hamilton countered that the
judiciary, though independent of the
legislative and executive branches,
would be self-policing through its ad-
herence to “strict rules and precedents,
which serve to define and point out
their duty in every particular case that
comes before them.” Such inherent
self-restraint and respect for precedent,
he contended, would make the judici-
ary “beyond comparison the weakest
of the three departments of power” and
thus “least dangerous” to the liberties of
the people.32 Hamilton borrowed his
view of stare decisis from Montesquieu’s
Spirit of the Laws, which described the
judicial tribunal as the weakest instru-
ment of government because, among
other reasons, its judgments would be
“fixed . . . and to such a degree as to be
ever conformable to the letter of the
law.”33 “Were they to be the private
opinion of the judge,” Montesquieu
cautioned, “people would then live in
society, without exactly knowing the
nature of their obligations.”34

The exchange between Brutus and
Hamilton implies an agreement in
principle that wholly unchecked judi-
cial power would corrode the founda-
tions of a democratic republic. It was
not to be feared here, Hamilton argued,

because of the inherent weakness of a
judicial institution that faithfully sub-
scribes to stare decisis. The legitimacy
of judicial power and its independence
from the elective branches of govern-
ment, therefore, rests on this Hamilton-
ian assumption—one that must stand the
test of time if either is to remain secure.

In short, the early architects of our
legal system, particularly those partici-
pating in the drafting of the federal and
state Constitutions, feared an aggrega-
tion of governmental power that would
vest the few with the ability to produce
revolutionary societal change for the
many. The judiciary did not escape
their notice. Owing to its composition
and character, the judiciary is the least
democratic branch of our tripartite
government. By insisting upon a deep
respect for stare decisis, the blueprints
for the judiciary sought to siphon off
the decision making power of those
who, at any given moment, occupy the
bench and redistribute it along a multi-
generational line of jurists.

Why It Matters
For some, the thought of an appellate
judge not substituting his or her judg-
ment for the fact finder may be an im-
portant, but still unconvincing, histori-
cal principle. Though unspoken, the
nagging question remains: Why not—
particularly if the fact finder got it
wrong. As for stare decisis, a fairly
cursory survey of case law from the
last decade or two would tempt one
toward cynicism and put in question
whether the stability-of-the-law and
respect-for-the-institution rationales
are still up to the task. Maybe they
never were. If so, why defer at all to
the democracy of the dead? Perhaps
the living should unapologetically
subject traditional legal doctrine to de
novo contemporary reexamination.

If we could put these questions to
the architects of our judiciary, I think
we would hear this reply: “Take coun-
sel of your fears—not only the fear that
you may be wrong and that the certi-
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tude of your views has less to do with
their objective merits than the unprin-
cipled mood of your contemporaries,
but, more importantly, the fear that
aggregating in the present the plenary
power to rewrite the past tends toward
judicial oligarchy. So even if the fear of
self-error has no currency with you, fear
what could be done if such unchecked
decision-making power were left in
seemingly less capable hands. For you
too will come and go just as we have.
The power you concentrate in your of-
fice will be bequeathed to another.”

Every appellate judge must decide
whether these fears are real or illusory.
Few openly acknowledge or disparage
them, but all betray their true views in
the decisions they make. As for me, I
believe the fears of our forefathers give
a sense of proportion and perspective.
More than that, they serve as a warning:
Do no less than your oath requires, but
no more than it permits.  

This article is an edited and annotat-
ed manuscript of a speech given by
Judge Kelsey to the Virginia State Bar
Professional Development Conference
held at the University of Virginia in
March 2004.
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by overruling the anomalous case. Rather, it
“restore[s]” the prior “fabric of law” that the
anomalous case departed from. Adarand
Constructors, Inc. v. Pena, 515 U.S. 200, 234
(1995). Thus, in Adarand Constructors, Inc.,
the Court overruled its recent opinion in Metro
Broad., Inc. v. FCC, 497 U.S. 547 (1990), stat-
ing: “Metro Broadcasting itself departed from
our prior cases—and did so quite recently. By
refusing to follow Metro Broadcasting, then,
we do not depart from the fabric of the law; we
restore it.” Id. at 233-34. To give the aberrant
case dispositive effect in the face of well-estab-
lished contradictory precedent would be to
“mock stare decisis.” United States v. Dixon,
509 U.S. 688, 712 (1993).  

30. I acknowledge that, to some, the merger
of law and politics is both inevitable and harm-

less. I could not disagree more, however. See
D. Arthur Kelsey, Law & Politics: The
Imperative of Judicial Self-Restraint, 28 VBA
NEWS J. No. 6, at 8 (Sept. 2002)
(http://www.vba.org/
sept02.htm). As Justice Curtis put it: “Political
reasons have not the requisite certainty to
afford rules of [judicial] interpretation. They
are different in different men. They are differ-
ent in the same men at different times. And
when a strict interpretation of the Constitution,
according to the fixed rules which govern the
interpretation of laws, is abandoned, and the
theoretical opinions of individuals are allowed
to control its meaning, we have no longer a
Constitution; we are under the government of
individual men, who for the time being have
power to declare what the Constitution is,

according to their own views of what it ought
to mean.” Dred Scott v. Sanford, 60 U.S. (19
How.) 393, 620-21 (1857) (Curtis, J., dissent-
ing).

31. Essay by Brutus (XI) January 31, 1788,
reprinted in THE ANTI-FEDERALIST PAPERS AND

THE CONSTITUTIONAL CONVENTION DEBATES

293-95 (Ralph Ketcham ed., 1986). 
32. THE FEDERALIST No. 78 (Alexander

Hamilton) (citing 1 MONTESQUIEU, SPIRIT OF

THE LAWS 186 (1752) (observing that “of the
three powers above mentioned, the judiciary is
next to nothing”). 

33. 1 CHARLES DE SECONDAT, BARON DE

MONTESQUIEU, SPIRIT OF THE LAWS 186 (G.
Bell & Sons, Ltd., eds., 1914) (1752). 

34. Id.
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