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The Architecture of Judicial Power

Appellate Review
and Stare Decisis
By Hon. D. Arthur Kelsey

P

erhaps no other nation has been
more concerned about the segmentation of governmental power
than America. We have fractured it in
innumerable ways. Asserting that all
power derives from the consent of the
governed, the federal and state constitutions act as distribution grids—
apportioning authority between the
federal government and the fifty
states, and then even more so among
the separate states and their various
localities. At both the federal and
state levels, an additional tripartite
division of authority separates legislative, executive, and judicial power.
The organizing principle of this
architecture is not efficiency or consistency, but a profound distrust of concentrated power. The constitutional
draftsmen openly advocated distrust as
the principal rationale for the diffusion
of governmental power accomplished
by their blueprints. Obvious methods of
consolidating decision-making authority were ditched for the comfort of
knowing that surge protectors were
wired throughout the highly engineered
system to safeguard against dangerous
concentrations of unchecked power.

The separation-of-powers and federalism doctrines illustrate their handiwork better than any other examples.
As James Madison explained: “The accumulation of all powers, legislative,
executive, and judiciary, in the same
hands, whether of one, a few, or many,
and whether hereditary, self-appointed,
or elective, may justly be pronounced
the very definition of tyranny.”1 Even in
a democratic republic, Thomas Jefferson agreed, concentrating these powers
would be “precisely the definition of
despotic government.”2 Similar concerns underscored their insistence on
creating a republic, not a pure democracy, to harness the power sharing implicit in federalism. Prescient in their
fears, the constitutional architects believed the principal benefit of power
diffusion (protection against tyranny)
far outweighed its costs (inefficiency,
redundancies, factionalism, and internal
power struggles, to name but a few).
One systemic cost of segmenting
governmental power is the added burden
of determining which among competing subsets of power has the rightful
authority to exercise it. So, before any
serious legal question can be answered,

another a priori question must first be
asked: Who decides? We cannot say
what the answer is until we know who
gets to make the call. This who-decides
question necessarily stems from the
comprehensive devolution of power
inherent in the American system of
government. It is the question that precedes every other. And it is the one
question that, if overlooked, will put in
doubt all answers to all other questions.
The American instinct for subdividing power worked its way into the design of the judiciary. James Wilson, one
of the principal drafters of Article III
and an inaugural member of the U.S.
Supreme Court, pointed out that the
“essential elements of judicial architecture” include the “broad distribution of
jurisdiction among inferior tribunals at
the base of the judicial pyramid and one
supreme tribunal [to] superintend and
govern all the others.”3 This pyramiding
was accompanied by two companion
sets of rules: the appellate standard of
review and the doctrine of stare decisis.
Both involve crafted principles that
provide order and stability to the judicial process. Because of this, they are
sometimes treated as mere housekeep-
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ing rules—more concerned with the
tidiness of the decision making than
with the decision itself. But underlying
both, I believe, is a deeper premise: the
need to create a principled diffusion of
decision-making power and thereby to
limit the risk of creating dangerous
nodes of power within the third branch
of government. Just as separation of
powers and federalism purposefully
segment governmental power, so too
do the principles of appellate review
and stare decisis.
Appellate Review—The Vertical
Segmentation
Consider first the hierarchical standards of appellate review. These standards at the most basic level divide
courtroom contests into two discrete
categories: law and fact. As a general
rule, appellate judges get the last word
on the former; lower-court fact finders
(whether juries or trial judges) decide
the latter. Which of the two is more
important depends entirely on one’s
vantage point. To expand upon Justice
Wilson’s illustration: a two-dimensional side view of the pyramid shows
the highest court at the apex of law.
But a three-dimensional view from
directly above shows the factual base
of the pyramid, the exclusive province
of the lower courts, to be the larger and
weightier aspect of the same structure.
The normal apologetics for the
law-fact division of labor focus on the
fact finder’s direct observation of the
witnesses and the corresponding distance between the appellate jurists and
these same witnesses. Separating truth
tellers from liars is much easier, it has
always been thought, when the storytelling is accompanied by nonverbal
(and sometimes involuntary) communication. Another common reason for
the standard of review is the differing
structure and operation of trial and appellate courts, as well as the unique capacities of each.
Yet these explanations, while certainly true as far as they go, do not go
far enough. Underneath the appellate

standard of review lies a more basic
rationale. “The principle that the jury
were the judges of fact and the judges
the deciders of law was stated as an established principle as early as 1628 by
Sir Edward Coke.”4 The best explanation underlying this principle came
more than a century later from William
Blackstone. He feared that professional jurists—or, in his words, “the magistracy, a select body of men, usually chosen by the prince, or by parties holding
the highest offices in the state”—
would have a natural “involuntary bias
towards those of their own rank and
dignity.”5 Although this feared bias
could manifest itself in outright favoritism, it could also involve the judicial imposition of elite values and culture on those outside the privileged
strata of society. “On the other hand,”
Blackstone cautioned, “if the power of
judicature was placed in the hands of
the multitude, their decisions would be
wild and capricious, and a new rule of
action would be every day established
in our courts.”6
The common law, Blackstone concluded, shrewdly divided judicial decision-making power between them. “It
is therefore wisely ordered,” he explained, “that the principles and axioms
of law, which are general propositions
flowing from reason, and not accommodated to times or to men, should be
deposited in the breasts of the judges.”
Determinations of fact, however,
should be left in the hands of “a competent number of sensible and upright
jurymen, chosen by lot from among
those of the middle rank,” whom Blackstone described as “the best investigators of truth, and the surest guardians
of public justice.”7
The Blackstonian justification for
the law-judge/fact-jury dichotomy became particularly relevant during the
ratification debates over the U.S.
Constitution. To many of the Framers’
generation, the jury was “‘the lower judicial bench’ in a bicameral judiciary”
and “the democratic branch of the judiciary power—more necessary than repre-

sentatives in the legislature.”8 To them,
the jury was “no mere procedural formality, but a fundamental reservation
of power in our constitutional structure. Just as suffrage ensures the people’s ultimate control in the legislative
and executive branches, jury trial is
meant to ensure their control in the judiciary.”9 The “common people,” John
Adams wrote, “should have as complete a control . . . in every judgment of a
court of judicature” as in the legislature.10 Jefferson was even more emphatic: “Were I called upon to decide
whether the people had best be omitted
in the Legislative or Judiciary department, I would say it is better to leave
them out of the Legislative.”11 As the
“democratical balance in the Judiciary
power,”12 the jury system secured to the
citizenry “a share of Judicature which
they have reserved for themselves.”13
Because the jury served as a core
aspect of popular sovereignty, both
Federalists and anti-Federalists alike
greatly feared the possible usurpation
of the jury’s fact-finding role by judges.
These sentiments were so strong that
five of the required nine states would
not have ratified the U.S. Constitution
without the understanding that their
proposed amendments, which included
the right to trial by jury and a prohibition against appellate fact-finding,
would be submitted to the states during
the first Congress.14 Their concerns,
voiced during the state ratification debates, stemmed from Article III of the
Constitution, which guaranteed trial by
jury only in criminal trials and provided that “the supreme court shall have
appellate jurisdiction, both as to law
and fact, with such exceptions, and
under such regulations as the Congress
shall make.”15
As Justice Story later explained, an
appeal at that time was “a process of
civil law origin, and remove[d] a cause
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entirely, subjecting the fact, as well as
the law, to a review and a re-trial.”16
While appeals existed in Britain’s
chancery system, they were unknown
in common law, which used a “writ of
error” that “remove[d] nothing for reexamination, but the law.”17 Many of
the founding generation, therefore, regarded the Constitution’s grant to the
Supreme Court of appellate power
“both as to law and fact” and its failure
to provide specifically for civil jury trials to be dangerous concentrations of
power in an aristocracy of judges.18 As
Virginia delegate Richard Henry Lee
passionately argued, “every tribunal, selected for the decision of facts, is a step
toward establishing aristocracy—the
most oppressive of all governments.”19
These concerns gave rise to the Seventh Amendment to the U.S. Constitution, which guarantees the right of jury
trial in civil matters and incorporates
into the Constitution principles of appellate review. The Seventh Amendment provides in part that “no fact tried
by a jury shall be otherwise reexamined in any court of the United States,
than according to the rules of the common law.” Because the common law
permitted no appellate review of facts,
the Seventh Amendment effectively
put to rest “apprehensions” of appellate court evidentiary trials by insisting
upon appellate deference to trial court
fact-finding.20 Only by doing so could
the law achieve the Blackstonian balance
between the elitist preferences of the judicial “magistracy” and the “wild and
capricious” decisions of the “multitude.”21
We continue to live in that balance
today. By atomizing decisions into
findings of fact and conclusions of law,
the standard of review leaves neither
the appellate court judge nor the lower
court fact finder with completely unchecked decision-making power. An
appellate judge, anxious to move the
law in one direction or another (whether
for good or ill, depending on one’s
point of view) may find it difficult to
do so without an alliance with the fact
finder. Without it, he may go only so

far. Likewise, a fact finder who wishes
to monopolize the decision by manipulating factual findings will soon discover some dispositive aspect of his
decision recharacterized by his appellate overseer as a question of law—for
which the appellate judge has the last
word. In the end, an appellate judge or
fact finder wanting to break new ground
is impeded from doing so because the
final decision only partly belongs to
each of them.
Appellate judges sometimes assert
decision-making power over facts and
inferences, essentially substituting
their impression of the factual record
for the contrary interpretation adopted
by the trial judge or jury. When this
happens, the safety limits engineered
into the judicial power grid break
down—concentrating power in a single, unchecked decision maker. In any
particular case, that concentration of
power may produce a good decision or
a bad one. Since the beginning of our
nation, however, the American instinct
is to fear the worst.
The anomaly can also occur in reverse, as when a fact finder manipulates the decision of which historic
facts to declare true in a deliberate effort to nullify the legal consequences
that flow from that declaration. This
bastardization of roles, called “jury
nullification” when practiced by lay jurors (no similarly emotive phrase has
been coined to describe its practice by
professional jurists), vests the fact
finder with decision-making power
over both the facts and the law. Here
again, the nullification may produce a
result we think right. We certainly have
historic examples of such, the most famous being the acquittal by a colonial
jury in 1735 of Peter Zenger of seditious libel even though he confessed to
printing a journal containing articles
critical of British authorities.22 Still, the
uniquely American fear of concentrated
power counsels against permitting fact
finders to decide on their own which
laws they will follow and which they
will ignore. It is entirely understand-

able, therefore, that most judicial responses to jury nullification have been
laced with overt condemnation of the
practice as little more than ad hoc lawlessness.
Stare Decisis—The Horizontal
Segmentation
Similar observations can be made of
stare decisis. In contrast to the appellate standard of review, which operates
vertically one case at a time, stare
decisis applies analogous powersegmentation principles horizontally
over the course of many cases. Though
some now consider stare decisis to be
“little more than a joke,”23 I believe it
has atrophied from selective disuse by
being decoupled from its most basic
rationale: the diffusion of decisionmaking power over time, across a long
line of jurists—each deferring when
she can, where she should, whenever
she must, to those ahead of her in the
jurisprudential queue.
At a bare minimum, stare decisis
means a court of last resort should not
change its mind on a settled legal principle simply because it produces a result the court dislikes.24 Though a dose
of cynicism might explain some of the
reasons for deferring to our judicial
predecessors (recall Justice Cardozo’s
observation that “the labor of judges
would be increased almost to the
breaking point if every past decision
could be reopened in every case,” and
thus, judges must sometimes “stand by
the errors of our brethren the week before, whether we relish them or not”),25
the more enduring apologetic rests on
resisting the arrogation of power to
those judges who by happenstance preside over the most recent case.
It is often said that stare decisis
places a high value on juristic tradition.
And so it does. That traditionalism,
however, means considerably more than
postulating that the jurists of prior generations were smarter and wiser than
those who now sit in judgment. The tradition protected by stare decisis has a
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higher goal: spreading judicial power
over time along a linear series of decision makers. As G.K. Chesterton put it,
“Tradition means giving votes to the
most obscure of all classes, our ancestors. It is the democracy of the dead.
Tradition refuses to submit to the small
and arrogant oligarchy of those who
merely happen to be walking around.”26
Sharing judicial power with our
predecessors recognizes, as Justice
Holmes observed, that a “well-settled
legal doctrine embodies the work of
many minds, and has been tested in
form as well as substance by trained
critics whose practical interest it is to
resist it at every step.”27 At every appellate court decision conference, stare
decisis reserves an empty seat for those
many minds. Their vote represents the
views of a silent multitude of jurists.
Calibrating their vote with the appropriate weight has a democratizing influence on the modern judiciary.
I do not mean to denigrate the concerns usually advanced in support of
stare decisis, like the need for reliability in the issuance of legal pronouncements and the potential damage to the
judiciary’s institutional reputation if it
constantly changes its collective mind
about important things. Nor do I disagree that stare decisis is the “means”
by which courts “ensure that the law
will not merely change erratically, but
will develop in a principled and intelligible fashion.”28 But I believe the more
persuasive reason for the doctrine is
founded on a more base calculation
about human nature and, thus, about
judicial power.
If the restraints of juristic tradition
could be freely thrown off, judicial decision makers would have unparalleled
license to reconstruct the law to fit
their particular, ever-changing views.29
This is a bad thing, not merely because
its protean qualities would disquiet the
settled expectations of society, but
because it could be (and quite likely
would be) a subterfuge for politicizing
the judicial process.30 The American
élan vital, since the earliest stages of

the republic, has placed its trust in incremental change far more than in dramatic upheavals. To be sure, even as
the American colonies sent their sons
into battle for independence from
Great Britain, many simultaneously incorporated English law into the corpus
juris of the new nation. At least in this
one respect, the American Revolution
was far less revolutionary than we may
now suppose.
Here again, we see these concerns
surfacing during the ratification debates over the U.S. Constitution. The
anti-Federalist advocate using the
pseudonym “Brutus” contended that
the proposed Constitution’s implicit
grant of power to the Supreme Court to
construe the “spirit” of the Constitution legitimated the exercise of unbridled authority.31 In Federalist No. 78,
Alexander Hamilton countered that the
judiciary, though independent of the
legislative and executive branches,
would be self-policing through its adherence to “strict rules and precedents,
which serve to define and point out
their duty in every particular case that
comes before them.” Such inherent
self-restraint and respect for precedent,
he contended, would make the judiciary “beyond comparison the weakest
of the three departments of power” and
thus “least dangerous” to the liberties of
the people.32 Hamilton borrowed his
view of stare decisis from Montesquieu’s
Spirit of the Laws, which described the
judicial tribunal as the weakest instrument of government because, among
other reasons, its judgments would be
“fixed . . . and to such a degree as to be
ever conformable to the letter of the
law.”33 “Were they to be the private
opinion of the judge,” Montesquieu
cautioned, “people would then live in
society, without exactly knowing the
nature of their obligations.”34
The exchange between Brutus and
Hamilton implies an agreement in
principle that wholly unchecked judicial power would corrode the foundations of a democratic republic. It was
not to be feared here, Hamilton argued,

because of the inherent weakness of a
judicial institution that faithfully subscribes to stare decisis. The legitimacy
of judicial power and its independence
from the elective branches of government, therefore, rests on this Hamiltonian assumption—one that must stand the
test of time if either is to remain secure.
In short, the early architects of our
legal system, particularly those participating in the drafting of the federal and
state Constitutions, feared an aggregation of governmental power that would
vest the few with the ability to produce
revolutionary societal change for the
many. The judiciary did not escape
their notice. Owing to its composition
and character, the judiciary is the least
democratic branch of our tripartite
government. By insisting upon a deep
respect for stare decisis, the blueprints
for the judiciary sought to siphon off
the decision making power of those
who, at any given moment, occupy the
bench and redistribute it along a multigenerational line of jurists.
Why It Matters
For some, the thought of an appellate
judge not substituting his or her judgment for the fact finder may be an important, but still unconvincing, historical principle. Though unspoken, the
nagging question remains: Why not—
particularly if the fact finder got it
wrong. As for stare decisis, a fairly
cursory survey of case law from the
last decade or two would tempt one
toward cynicism and put in question
whether the stability-of-the-law and
respect-for-the-institution rationales
are still up to the task. Maybe they
never were. If so, why defer at all to
the democracy of the dead? Perhaps
the living should unapologetically
subject traditional legal doctrine to de
novo contemporary reexamination.
If we could put these questions to
the architects of our judiciary, I think
we would hear this reply: “Take counsel of your fears—not only the fear that
you may be wrong and that the certi-
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tude of your views has less to do with
their objective merits than the unprincipled mood of your contemporaries,
but, more importantly, the fear that
aggregating in the present the plenary
power to rewrite the past tends toward
judicial oligarchy. So even if the fear of
self-error has no currency with you, fear
what could be done if such unchecked
decision-making power were left in
seemingly less capable hands. For you
too will come and go just as we have.
The power you concentrate in your office will be bequeathed to another.”
Every appellate judge must decide
whether these fears are real or illusory.
Few openly acknowledge or disparage
them, but all betray their true views in
the decisions they make. As for me, I
believe the fears of our forefathers give
a sense of proportion and perspective.
More than that, they serve as a warning:
Do no less than your oath requires, but
no more than it permits.
This article is an edited and annotated manuscript of a speech given by
Judge Kelsey to the Virginia State Bar
Professional Development Conference
held at the University of Virginia in
March 2004.
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